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ant is entitled to have it put if he so wishes. 1 therefore give 
judgment for the plaintiffs with costs, subject to the condition that 
if the defendant elect within ten days after my judgment to have 
a new trial he may do so, and in that event the costs of the former 
trial, and of the further consideration, should abide the event of 
the second trial. 

Judgment for the plaintiffs. 



This case seems to have been decided 
mainly upon a distinction between bills 
and notes on the one hand, and checks 
on the other. And it was long ago 
established in America that, whatever 
might be the law as to bills and notes, 
a check need not be presented for pay- 
ment instanter ; and that if taken bona 
fide, though some time after its date, it 
would not necessarily be subjected to 
any equities between the maker and the 
original payee : In re Brown, 2 Story 
502 (1843) ; Ames v. Meriam, 98 Mass. 
294 ; First National Bank v. Harris, 
108 Mass. 514 ; Lester v. Givens, 8 
Bush 357 ; jffimmelman v. Hotailing, 
40Cal. 111. 

Although, of course, as explained in 
the principal case, the time of taking 
might be so long after its date as to 
create a presumption of fact against the 
holder which he might be bound to 
explain : Cowing v. Altmatt, 71 N. Y. 
441. But whether there is or is not 
any difference between bills and notes, 
and checks, where both are payable on 
time, as to the necessity of a prompt 
demand, it is clear that even in notes 
payable on demand, as the check in the 
principal case was, and as they gen- 



erally are, the note need not be pre- 
sented immediately ; and that a bona fide 
holder of a note on demand, though 
taken in several days after date, docs 
not hold it subject to any unknown 
equities between the prior parties. It is 
quite sufficient if the note was purchased 
within "a reasonable time" after date, 
in order to give the holder a perfect 
claim. And what is a reasonable time, 
is a question of law for the court, as gen- 
erally considered, and not of fact for the 
jury. And while seven days, or even one 
month, have been thought not too long 
( Thurston v. McKown, 6 Mass. 428 ; 
Ranger v. Cary, 1 Met. 369 ; Seaver v. 
Lincoln, 21 Pick. 267), yet six years, 
eleven months, eight months, six 
months, three and a half months have 
been held too late : Stockbridge v. 
Damon, 5 Pick. 523 ; Sylvester v. 
Crapo, 15 Id. 92 ; American Bank v. 
Jenners, 2 Met. 288 ; Field v. Nick- 
ersnn, 13 Mass. 131 ; Thompson v. 
Hall, 6 Pick. 258 ; Stevens v. Bruce, 21 
Id. 193. Whether the same rule applies 
to bills of exchange on demand, as to 
promissory notes of that character, is not 
so well settled. 

Edmund H. Bennett. 



RECENT AMERICAN DECISIONS. 

Circuit Court, Southern District, New York. 
FLAGG et al. v. MANHATTAN RAILWAY CO. et al. 

An agreement between two corporations, whereby one guaranties the other a 
certain specified annual dividend on its capital, stock, is a guaranty to the corpora- 
tion and not to the stockholders severally, although a memorandum of it is endorsed 
on each share of stock. 
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In such a case the directors of the corporation to whom the guaranty is made 
have power to modify the terms of such guaranty without asking consent of the 
stockholders, and where such power is fairly exercised, in view of all the circum- 
stances, and in good faith, a court will not interfere, even though, on the same 
facts, it might have arrived at a different conclusion. 

Where an agreement is made by the directors, relinquishing the right to such 
guaranty, the execution of the agreement will not be enjoined at the suit of a stock- 
holder because three of the directors voting were also stockholders in the guarantor 
corporation, it appearing that without counting their votes a majority of the directors 
voted for the measure. 

Motion for a preliminary injunction on a bill in equity by the 
holders of four shares of stock of the Metropolitan Elevated Rail- 
way against the said company and two other companies, known 
respectively as the Manhattan and the New York Elevated Railway 
Companies, setting forth substantially the following facts : 

Both the Metropolitan and the New York companies owned lines of 
elevated railways in the city of New York. The Manhattan company 
owned no line of railway, but was empowered by its charter to lease 
and operate elevated railways. Its capital stock was $13,000,000, 
and its directors persons who were directors of the other two com- 
panies. On May 20th 1879, the three companies entered into a 
tripartite agreement, which recited that it was for the interest of 
the Metropolitan and New York roads, and of the general public, 
that the two lines of railway should be run under one management, 
and which provided that the Metropolitan and New York com- 
panies agreed to lease their roads to the Manhattan company, and 
the Manhattan company agreed to execute two bonds, one to a 
trustee for the Metropolitan company for $6,500,000, and the other 
to a trustee for the New York company for a like amount, which 
bonds were to be exchangeable for stock of the Manhattan com- 
pany at par, the Metropolitan and New York companies thus 
becoming practically the owners of the Manhattan stock. There 
was also a provision that whenever the Manhattan should declare 
a larger dividend on its own stock than ten per cent., it should 
increase the dividends of tbe other roads to an equal extent. On 
the same day the leases provided for by the agreement were 
executed. Each lease stipulated for the payment by the Manhat- 
tan company to the lessor company, 1st, of a nominal rental ; 2d, 
of the principal and interest of the bonded indebtedness of the 
lessor company ; and 3d, of an annual dividend of ten per cent, 
on the capital stock of the lessor company to the amount of 
$6,500,000, a guarantee of which by the Manhattan company was 
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to be endorsed on the certificates of said stock. Each lease also 
contained a clause of forfeiture and right of re-entry for failure to 
perform its covenants. Under these leases the Manhattan took 
possession of and operated the roads, while the other two companies 
disposed of the Manhattan stock to the general public by sale in 
the market. On July 2d 1881 proceedings were commenced in the 
Supreme Court of New York, on behalf of the state of New York, 
against the Manhattan company to obtain its dissolution, on the 
ground that it had become insolvent and operating the leased 
roads at a loss. Under these proceedings the court, on July 13th, 
appointed a receiver of the Manhattan company. On July 23d 
1881 the New York company presented a petition in said pro- 
ceeding to have their lease declared forfeited, and for a delivery to 
them of their railway. On October 14th 1881 the court refused 
the prayer of the petition on the ground that the capital stock 
of the Manhattan having been transferred to, and sold by, the New 
York and Metropolitan roads, the innocent purchasers of such stock 
might, under the circumstances of the case, have claims against 
the latter roads, which should be passsed upon before the prayer of 
the petition should be granted. Judge Westbrook, who delivered 
the opinion saying, " Is it not most apparent that the innocent 
holders and purchasers of the stock of the Manhattan company 
have grave questions to submit to the courts, both as against the 
lessor companies and also their stockholders who placed the Man- 
hattan stock upon the market to their great injury. * * * It is 
plain that they should not be ignored and the property asked for, 
surrendered upon the ground of the non-payment of obligations 
incurred by the lease when perhaps a trial of the action pending 
may determine that the Manhattan company is not a debtor to 
but a creditor of the petitioner." On October 22d 1881 a new 
tripartite agreement was made between the three companies 
which set forth that it had been found impracticable to carry 
out the various terms and conditions imposed by the original 
agreement and leases on the Manhattan, and that the interests of 
the parties and of the public required that the roads should be run 
under one management, and providing that the leases should be 
modified so that the Manhattan should pay out of the moneys 
received from operating the railways after payment of expenses 
and taxes : 1st, To the New York company all moneys due under 
the original lease on July 1st 1881 ; 2d, To the Metropolitan 
Vol. XXX.— 98 
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company the interest due on its bonds from January 1st 1881 ; 
3d, To the payment of interest on the bonds of the Metropolitan 
and New York ; 4th, To the payment of the nominal rental stipulated 
for in said leases ; 5th, To the payment to the New York company 
of a dividend of six per cent, on its stock ; and 6th, To the payment 
to the Metropolitan of a dividend of six per cent, on its stock, the 
payments to be made and to have preference over each other in 
the order above enumerated. On the same day a supplemental 
agreement was executed by the three companies providing that the 
Manhattan should pay to the New York all sums due and owing 
under its lease up to and including October 1st 1881, and also that 
the payment of the dividends to the New York company should be 
cumulative, and the sums to be paid for dividends only to be pay- 
able out of moneys received from the operation of the road prior 
to the dates at which the sums should grow due under the agree- 
ment. To enjoin the execution of these agreements the present 
bill was filed by stockholders of the Metropolitan on behalf of 
themselves and of all other stockholders who might join. It 
alleged that immediately after the execution of the original tripar- 
tite agreement the following guarantee was endorsed on the stock 
certificates of the Metropolitan company, viz. : " The Manhattan 
Railway Company for value received has agreed to pay to the 
Metropolitan Elevated Railway Company an amount equal to ten 
per cent, per annum on the capital stock of the latter company — 
that is to say on $6,500,000, payable quarterly, commencing 
January 1st 1880;" that complainants purchased their stock 
with knowledge of the provisions of the original tripartite agree- 
ment and on the faith of this guaranty ; that during the pendency 
of the negotiations for the second tripartite agreement it was given 
out and complainants expected that the terms of any arrangement 
which should be concurred in should be submitted to the stock- 
holders for approval, but that this had not been done ; that the 
agreements of October 22d 1881 subordinated the rights of the 
Metropolitan eompany to those of the New York company, and 
released the Manhattan company from its guaranty ; that the offi- 
cers of the Metropolitan had betrayed its interests ; that at an 
election of directors, held in July 1881, Russell Sage and Jay 
Gould became for the first time directors of the Metropolitan ; that 
the Manhattan being shortly thereafter placed in the hands of the 
receivers, its shares' became depressed in value and were largely 
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purchased by Jay Gould ; that on October 8th 20,000 shares stood 
in his name, 1000 in the name of his son, 1100 in the name of 
W. E. Connor and 12,400 in the name of W. B. Connor & Co., in 
which firm Gould was a partner ; that all of said shares were held 
in the interest of Gould ; that Russell Sage, who was also president 
of the Metropolitan, and as such executed the agreement of October 
22d 1881, was largely interested in stock of the Manhattan ; that 
both Gould and Sage took an active and the principal part in the 
negotiations which led to the agreements of October 22d 1881 ; 
that the negotiations on the part of the New York company were 
conducted by its president, Cyrus W. Field, who was also largely 
interested in Manhattan stock ; and that the agreements of October 
22d 1881 were corruptly executed for the personal ends of the 
signers of the same. The bill further charged that the Metropol- 
itan, about November 1st 1879, executed a second mortgage for 
$4,600,000, only $2,000,000 of the bonds of which had been issued, 
and that the company proposed to deliver the balance of the bonds 
to the Manhattan for negotiation, the latter company to receive the 
proceeds ; and that the board of directors of the Metropolitan, by 
cancelling the guarantee of the Manhattan on the bonds of the 
company as the same were transferred, and in various other ways, 
were endeavoring to compel dissentient shareholders to acquiesce 
in the terms of the said agreements. 

The bill prayed for a decree that the agreements of October 22d 
were null and void, and for an injunction to prevent the companies 
from carrying out the same. 

S. P. Nashi for plaintiffs. 

D. D. Field, for defendants. 

The opinion of the court was delivered by 

Blatchford, C. J. (after stating the facts.) — The principal 
ground urged in support of the motion is that the agreements 
of October 22d impair vested rights of the stockholders of the 
Metropolitan ; that each stockholder has for himself such vested 
rights, and that these rights cannot be impaired as to him with- 
out his consent. It is urged that after the Metropolitan lease 
was executed there was no property left to it upon which any- 
thing in the nature of a divided-paying stock could be based, 
except the revenue to be derived from the terms of the lease; that 
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the value of the capital stock consisted wholly in such revenue ; 
that the $162,500 to he paid quarterly to the Metropolitan was 
the only profit which investors in the stock could hope to realize 
from their investment ; that the stock is stock of a special character, 
entitled to an agreed portion of a rental to be paid by the Man- 
hattan ; that the agreement of the Manhattan is truly expressed in 
the memorandum on the certificates ; that, by the whole transaction, 
the Metropolitan agrees to distribute such portion of the rental as 
a dividend among its stockholders ; that the Metropolitan, there- 
fore, cannot surrender the guaranty of the Manhattan ; that such 
guaranty must be regarded as a promise to the Metropolitan for the 
benefit of its stockholders ; and. that they are entitled to prevent 
the Metropolitan from diverting the fund or impairing the contract 
out of which the right to it comes. 

It is undoubtedly true that the object of the provisions of the 
lease in regard to the 10 per cent, per annum on $6,500,000, to 
be paid by the Manhattan to the Metropolitan, was to enable the 
stockholders of the Metropolitan to have, if possible, during the 
continuance of the lease, a quarterly dividend of 2§ per cent, on 
their stock. But I fail to see any contract to that effect between the 
Manhattan and the individual stockholders of the Metropolitan, 
or between such stockholders and the Metropolitan. The language 
of article 2 of the lease is that the Manhattan guaranties to the 
Metropolitan an annual dividend of ten per cent, on the capital 
stock of the Metropolitan to the amount of $6,500,000, that is 
to say, the guaranty is to the Metropolitan, not to its stockholders 
severally. The article then goes on to interpret the guaranty, and 
to show what it is, and at what times payments under it are to be 
made. It says, "that is to say," the Manhattan will, each and 
every year during the term beginning with October 1st 1879, pay 
to the Metropolitan $650,000, free of all taxes, in equal quarterly 
payments of $162,500 each, on the first days of January, April, 
July and October in each year, the first to be made January 1st 
1880. There is no agreement, either by the Manhattan or the 
Metropolitan, that these sums shall be paid to the stockholders 
of the Metropolitan. Then there is the further provision that the 
Manhattan will, from time to time, execute in proper form a guar- 
anty " to the above effect," printed or engraved on the certificates 
of stock of the Metropolitan, and, as such stock certificates are 
surrendered for cancellation and reissue, will, from time to time, 
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at the request of the holder, "renew such guaranty" upon all 
reissued certificates. This was never done. The Manhattan never 
executed anything on the certificates. The Metropolitan issued 
the certificates with an unexecuted memorandum, which does not 
contain the word "guaranty," and contains no contract or agree- 
ment or guaranty of any kind, but only a statement that the Man- 
hattan has agreed to pay to the Metropolitan an amount equal to 
10 per cent, per annum on the capital stock of the Metropolitan ; 
that is to say, on the $6,500,000, payable quarterly, commencing 
January 1st 1880. This was the interpretation put at the time 
on the agreement of the Manhattan by the Metropolitan, and 
accepted by each stockholder of the Metropolitan when he took 
his certificate. If any stockholder was entitled, on a request to the 
Manhattan, to a guaranty of any kind executed by it on his cer- 
tificate of stock, he waived his right to it. But, if he had asked 
for and received it, it would have been " a guaranty to the above 
effect," being a repetition of the agreement to make the quarterly 
payments to the Metropolitan ; that is, an agreement to do what 
the memorandum states that the Manhattan had agreed to do. 
This would not have been any more of a contract between the 
Manhattan and the stockholder, or between the Metropolitan and 
the stockholder, than now exists. 

The case, therefore, is not one of any vested right in the stock- 
holders of the Metropolitan to the 10 per cent, payments, but it 
depends on the general power of the directors of a corporation to 
make and modify its contracts. That power is well established in 
this state : Hoyt v. Thompsons JExr's, 19 N. Y. 201, 216. Nor 
can the stockholders control that power: McOullough v. Moss, 5 
Denio 566, 575. No statute or authority is referred to which 
makes it necessary to the validity of the agreements of October 
22d that they should have been approved by any one or more 
stockholders. 

The leases and the tripartite agreement and the agreements of 
October 22d were made under the authority of the Act of April 
23d 1839 (Laws of New York, 1839, c. 218, p. 195), which pro- 
vides that " it shall be lawful hereafter for any railroad corporation 
to contract with any other railroad corporation for the use of their 
respective roads, and thereafter to use the same in such manner as 
may be prescribed in such contract." There is nothing to impeach 
the validity of that statute. The instruments referred to are con- 
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tracts by the Manhattan and the other two companies for the use 
by the former of the roads of the latter, on terms satisfactory to 
each of the latter, as determined by the votes of their boards of 
directors. 

It is urged that the question should be considered as if the 
Metropolitan, on the failure of the Manhattan to fulfil its covenants 
in the lease, had re-entered, and as if the question were as to a 
new lease, with terms such as now obtain in the lease as modified. 
In this view the new lease is objected to as ultra vires, because it 
appropriates the revenues of the Metropolitan, as a part of the 
general funds of the Manhattan, to pay preferred dividends to the 
New York. The contention is that the Manhattan is to receive 
all the earnings of the lines of the Metropolitan, and, after paying 
expenses, taxes, interest, etc., is to pay, first, a dividend of 6 per 
cent, on the stock of the New York ; and that, as the earnings of 
the Metropolitan are not to be kept separate, no such arrangement 
can be made without the consent of the stockholders of the Metro- 
politan. The question is not one of power, but of good faith. 
If, in good faith, the discretion and judgment of the directors of 
the Metropolitan were fairly exercised, under the circumstances in 
which the affairs of the corporation were at the time, in view of all 
its embarrassments, and of the condition of the Manhattan, and of the 
litigations existing and threatened, and of the claims made against 
the Metropolitan and its stockholders by the Manhattan and the 
stockholders of the Manhattan, and of the relative conditions of 
the two properties, and of the past and the probable prospective 
earnings of the roads of the New York and the Metropolitan, no 
court will, undertake to interfere with the exercise of such discre- 
tion and judgment, even though on the same facts, it might have 
arrived or may arrive at a different conclusion, and even though the 
stockholders of the Metropolitan might have arrived at a different 
conclusion. In this view the remarks cited from the decision of 
Judge Westbkook become of great importance. His views in regard 
to the claim of the Manhattan for the $13,000,000 were calculated 
to have great weight, and it is shown they did have great weight in 
regard to some of the terms of a new arrangement. The Manhat- 
tan had made two defaults in paying the dividend rentals, it had 
been put into the hands of receivers, it was alleged to be insolvent, 
and it was asserting the claims for $13,000,000. It was perfectly 
clear that the interests of the public demanded that the two elevated 
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roads should be under one management, and the interests of the 
public were the interests of the two lessor companies. The state of 
things was such that the common manager must be the Manhattan. 
Therefore, its obligations to the other two companies must be 
modified, because they were too onerous to be fulfilled. The only 
question was as to the new obligations. The evidence satisfactorily 
shows that the roads of the Metropolitan were not earning enough 
net money, over expenses, repairs and taxes, to pay the interest 
on its mortgage bonds, and that the New York was earning at 
least 6 per cent, net, and enough more to make reasonable the 
preferences given to it over the Metropolitan in the new arrange- 
ment. By that agreement the claims of the Manhattan for the 
$13,000,000 are released. But whatever conclusion now a judi- 
cial tribunal would come to, on proofs, as to whether the new 
arrangement was a wise and proper one for the Metropolitan to 
make, it is sufficient to say that, on the evidence now presented as 
to what was before the directors of the Metropolitan, and as to 
their action, they had a right to think, in good faith, that they 
were doing what was most judicious for their stockholders, and 
they did what they did in good faith. 

It is contended that a fictitious necessity was created, and that 
the stockholders of the Manhattan would have come forward to 
extricate it from its difficulties. I see no evidence of this. The 
directors of the Metropolitan had this question before them, neces- 
sarily, and passed upon it and acted in view of it. 

It is alleged in the bill that Messrs. Sage and Gould, while 
acting as directors of the Metropolitan to make the new arrange- 
ment in its behalf, were large holders of the stock of the Manhattan 
Company, and that Mr. Field was at the time a large shareholder 
in the Manhattan. The directors of the Metropolitan who voted to 
approve the agreement of October 22d were Messrs. Sage, Gould, 
Oonnor, Sloan, Dillon, Navarro, Stout, Dodge and Porter. Mr. 
Garrison was absent. Mr. Kneeland voted in the negative. Leav- 
ing out Messrs. Sage, Gould and Connor, six of the ten present 
voted in favor of the agreement. As to the supplemental agree- 
ment, there were ten directors present, Mr. Sloan being absent. 
Mr. Stout did not vote. Of the nine voting, Messrs. Sage, Gould, 
Dillon, Navarro, Connor, Dodge, Porter and Garrison voted to 
approve the supplemental agreement, and Mr. Kneeland voted in 
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the negative. Leaving out Messrs. Sage, Gould and Connor, five 
of the nine voting voted to approve the supplemental agreement. 
There were eleven directors in all. Nothing is alleged in impeach- 
ment of the positions of Messrs. Sloan, Dillon, Navarro, Garrison, 
Stout, Dodge or Porter. Therefore, whatever may be shown as 
to the ppsitions of Messrs. Gould, Sage and Connor, the legal 
aspect of the transaction is not affected. 

Mr. Gould was elected a director of the Metropolitan on July 9th 
1881. He states that at the time of making the settlement of 
October 22d he had an interest of 2500 shares in the Metropolitan, 
and of 5000 shares in the New York, his cash investment for the 
two being $710,354.21, while his actual cash investment in the 
Manhattan was $599,031.25. 

Mr. Sage states that at the time of the agreement of October 22d 
he held about 1200 shares of stock in the Metropolitan. He was 
appointed president of the Metropolitan in July, 1881. He says 
that at that time he had about 800 shares of the Manhattan stock, 
but within a few days thereafter "was short" of Manhattan stock, 
and from that time until after the agreement of October 22d bought 
no stock of the Manhattan, nor became interested in any except 
for the purpose of fulfilling previous contracts ; and that his pecu- 
niary interest, if he " had any during the period, was to raise the 
price of Metropolitan stock and depress the price of Manhattan 
stock." 

Mr. Field states that he sold out all his Manhattan stock, except 
13 shares, in November, 1879, and sold those in March, 1880; and 
that he never bought or became interested again in Manhattan 
stock until October, 1881, after he "became convinced that a com- 
promise would be made." But he sustained no fiduciary relation 
to the stockholders of the Metropolitan. 

The concurrent testimony is that the Manhattan is now entirely 
solvent; made so, it is true, by the new arrangement, but still sol- 
vent. It is out of the hands of the receivers. The tripartite 
agreement and the leases, except as modified, are in force, and are 
in force as modified. The mortgage bonds, the issuing of which 
is sought to be restrained, are to be issued, it appears, under the 
tripartite agreement and the leases, and pursuant to resolutions 
passed before the agreement of October 22d, and their proceeds 
are to be used in perfecting the structure and equipment of the 
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Metropolitan, and in securing the safety of those who travel on 
the road. 

The motion for an injunction is denied. 



This important decision affects the se- 
curity of large amounts of money invested 
on the faith of the general opinion that 
such contracts cannot be impaired with- 
out the consent of the holder of such 
securities. Experience has demonstra- 
ted that in leases fairly entered into, 
the value to the general bnsiness of the 
lessee requires performance in the inter- 
est of creditors of the lessee even after 
insolvency and although the direct earn- 
ings may not equal the rental. 

The result is more marked in the 
present case, because the guaranty of a 
dividend of ten per cent, under the 
tripartite lease or agreement of May 
1879 between the Metr6politan Railway, 
the New York Railway (the two com- 
panies owning the New York elevated 
roads) and the Manhattan company, 
was (in accordance with a stipulation con- 
tained in the agreement) printed on the 
face of each certificate of shares in the 
Metropolitan issued and reissued to pur- 
chasers after the consummation of that 
agreement. 

This case supports the methods, by 
which this guaranty was abrogated by 
the directors of the two companies, as 
well as the right of the directors to do so. 
The release of the guarantied ten per 
cent, dividend by the subsequent agree- 
ment of October 1881, which, quoting 
from the language of the judge "ap- 
propriated the revenues of the Metro- 
politan as a part of the general funds 
of the Manhattan to pay preferred 
dividends to the New York Railway 
Company," was carried into effect by 
the aid of the votes of Russell Sage, the 
president of the Metropolitan, and of Jay 
Gould and Connor, three directors of the 
Metropolitan, who were each interested 
in stock of the Manhattan. It was also 
alleged in the bill that "Gould and Sage 
took an active and principal part in the 
Vol. XXX.— 99 



negotiations which led to the agreement, ' ' 
Gould was also interested in the stock 
of both the other companies. These direc- 
tors were incapable of taking any part in 
the negotiation of a transaction which 
directly benefited themselves. A director, 
according to the opinion of Welch, «L, 
in Goodin v. C. W. $■ C. Co., 18 Ohio 
St. 169, "as soon he finds he has per- 
sonal interests which are in conflict with 
those of the company ought to resign," 
and the contract in that case was set 
aside at the suit of a stockholder on 
account of such interest. 

The court supports the action of the 
board of directors in releasing the right 
to the preferred dividend, because inde- 
pendently of those directors so voting and 
disqualified, because interested adversely 
in the subject of the contract, the six 
other directors voting for it constituted 
a majority of the board, and they do 
not appear to have had any such adverse 
interest. 

It does not appear that these six di- 
rectors had any interest in the company 
of which they were directors. Such an 
interest is in no sense essential to their 
acting as directors, but was a material 
subject of inquiry in the case because 
the transaction was attacked by stock- 
holders of the Metropolitan as made in 
bad faith. In fact the bill set up that it 
was a betrayal of their true interests. 

In a question between a third party 
contracting with the Metropolitan Rail- 
way, who set up the invalidity of the 
agreement on aecount of the interest 
of the three directors, the answer would 
have been that the agreement was valid 
because executed by a majority of the 
board, without the three interested ones ; 
this was the view in the Rolling Stock 
Co. v. The Baihoad, 34 Ohio St. 465. 
It does not follow even from that case 
that if stockholders had dissented it 
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would have bound them. In the absence 
of dissent on the part of their principals 
even the action of the three interested 
directors was valid as to strangers. 

Does this rule apply where the plain- 
tiffs, stockholders of the Metropolitan, 
complained that their interests had been 
sacrificed in the arrangement by two 
of their fellow stockholders, also direc- 
tors, who, holding adverse interests, not 
only voted as directors and influenced 
the other members, but also were active 
parties in bringing about the arrange- 
ment, and by a third director who ap- 
peared to be interested to the extent of 
12,000 shares in the stock of the Man- 
hattan company, the lessee. In the case 
of Butts v. Wood, 38 Barb. 181, the 
action of the majority of two in a 
board composed of three, passing upon 
the claim of the third director who also 
voted, was set aside at the instance of 
one of the stockholders. There was, 
however, in this case a family relation- 
ship between the members. 

This case therefore presents a different 
question, and the legality of the action 
of the Board so circumstanced, we think 
will not be found to depend upon the 
fact that a majority of the Board were 
not disqualified by interests from voting. 

The facts as presented do not show that 
the interest of Sage and Gould or of Con- 
nor was known to the other directors ; 
this was a material fact, as to the action 
of a board which is consulting and 
advisory as to the action of its officers. 
"For," says Geover, J., in Ogden v. 
Murray, 39 N. Y. 202, " the shareholders 
of a corporation are entitled not only 
to the votes of the directors whom they 
have appointed, but also to their influ- 
ence and argument in the discussion 
which leads to the passage of their reso- 
lutions:" Aberdeen Railway Co. v. 
Blalcie, 1 Macqueen H. L. Cas. 461. 
And where the president and two direc- 
tors of the railroad company subsequently 
became stockholders in the construction 
company, it was held the stockholders 



might ratify or disaffirm ; but a ratifies- 
tion in ignorance of the material facts 
did not estop them : Kelly v. The Bail- 
road Co., 77 111. 426. 

When it is considered that the hoard 
is nominated and elected by the holders 
of the controlling interest in the stock, 
that often a majority of the directors 
have but a nominal interest in the com- 
pany, that they must naturally be in- 
fluenced by those holding the controlling 
interest, then such directors should be 
held strictly to the limit of power grow- 
ing out of agency in joint associations 
for trading purposes, and the question 
of mala fides becomes immaterial, from 
the absolute necessity of treating such 
transactions as fraudulent per se and 
voidable as other transactions entirely 
blameless in themselves are treated under 
the statutes of fraud, on account of their 
liability to gross abuse, and for the pro- 
tection of society : Michoud v. Girod, 4 
How. 554 ; Cumberland Coal Co. v. Sher- 
man, 20 Barb. 553 ; Aberdeen Railway 
Co. v. Blakie, 1 Macqueen H. L. Cas. 
461. 

The rights of stockholders inter se are 
not governed in respect to the action of 
the Board by the same rules as govern 
dealings with strangers. 

For the rights of the stockholders 
among themselves, in their relation to 
the governing body, we look to the law 
of partnership and of agency glowing 
out of it. Stockholders are treated in 
this respect exactly as partners. 

Directors are agents of the corpora- 
tion, and as such are agents of the stock- 
holders, but agents of the whole body of 
stockholders, of the minority as well as 
of the majority which elects them. 
' ' The directors are the trustees or man- 
aging partners, and the stockholders are 
cestui que trust, and have a joint interest 
in all the property and effects of the cor- 
poration : ' ' Koehler v. Black River Fall 
Iron Co., 2 Black 720 ; Cumberland 
Coal Co. v. Sherman, 30 Barb. 553. 
Bi.ackbubn, J., says in Taylor v. Chi- 
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Chester Railway Co., L. R., 2 Exch. 
378, "as the shareholders are in sub- 
stance partners in a trading concern, the 
management of which is committed to 
the body corporate, a trust is by implica- 
tion created in favor of the shareholders, 
that the corporation will manage the cor- 
porate affairs, and apply the corporate 
funds for the purpose of the original 
speculation. The rights thus conferred 
on the shareholders as between them and 
the corporation are very analogous to 
those between partners, and like those, 
depend upon the terms on which the 
parties entered into the joint speculation. 
Any shareholder has a right to object to 
any act being done which is in contra- 
vention of the rights thus given to him. 
Though the majority of the shareholders 
or even all but himself approved, yet 
he has a right to object to the making or 
the enforcing of a contract to do any 
unauthorized act which would affect his 
individual interest," and he cites the 
opinion of the Vice-Chancellor (Kin- 
persley) in The Earl of Shrewsbury 
v. North Staffordshire Railway Co., 35 
L. J. Ch. 172 : " I am of opinion that 
neither the majority of directors nor the 
vote of the majority of shareholders at 
a general meeting could authorize the 
application of any part of the funds of 
the company to the purchase of such,' 
or countenance and support it even as 
against a single dissentient stockholder." 

So in Pickering v. Stephenson, L. R., 14 
Eq. 322, speaking of the powers of the 
directors of a railway company at p. 340 
the Vice-Chancellor says : "The prin- 
ciple of jurisprudence which I am asked 
here to apply is that the governing body 
of a corporation whieh is in fact a trad- 
ing partnership, &c." 

This principle is fully set forth in the 
late work on private corporations by 
Morawetz. Applying this principle to the 
rights of the minority or of any one com- 
plaining stockholder in the present case, 
it is clear that neither of the interested 
stockholders could as partners in a trad- 



ing company have voted or influenced 
the action of the joint concern in a con- 
tract to which they were parties on the 
other side, and what they could not do 
themselves they could not do through 
their agents, the governing body, against 
the consent of copartners : Black v. Del. 
%■ R. Canal Co., 24 N. J. Eq. 453. 

" Directors," says Mr. Justice Davis, 
in Koehler v. Black River'Fall Iron Co., 
2 Black 720, ''cannot thus deal with 
the important interests intrusted to their 
management ; they hold a place of trust, 
and by accepting the trust are obliged to 
execute it with fidelity not for their own 
benefit but for the benefit of the stock- 
holders of the corporation." 

Notably was this principle applied in 
Card v. Hope, 2 B. & C. 661, where 
the majority owners of a ship who by 
the sale of their shares on condition that 
a certain person should go as master, by 
this agreement disqualified themselves 
from an exercise of their judgment in 
the choice of a master which the other 
owners were entitled to expect. 

So also in Cumberland Coal Co. v. 
Sherman, 30 Barb. 553, per Davis, J. : 
" There can be no question I think at 
the present that a director of a corpora- 
tion is the agent or trustee of the stock- 
holders, and as such has duties to 
discharge of a fiduciary character to- 
wards his principal." 

The board is a unit, the action of the 
board is the act of all the members ; it 
binds those absent and those voting in 
the negative, and they are the agents of 
each and every stockholder, and it rea- 
sonably follows they cannot create by 
their vote an interest adverse to any one 
stockholder, whether in favor of a stock- 
holder or of a director, any more than a 
majority of the stoekholders could at a 
meeting of the corporators. 

In this view of the absence of evidence 
of bad faith, or evidence of good faith 
in the transaction, is immaterial. In 
such transactions it is found that the 
consciences of men will not stand the 
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strain of self interest, and courts will 
not inquire whether the transaction 
was a beneficial one or not for the cor- 
poration. "Constituted as humanity 
is, in the majority of cases duty would be 
overborne in the struggle." Marsh v. 
Whitman, 21 Wall. 178-183. For this 
reason Mr. Justice Field says: "the 
law therefore will always condemn the 
transactions in his own behalf, when, in 
respect to the matter concerned, he is the 
agent of others and will relieve against 
them whenever their enforcement is 
neasonably resisted. See also Michoud 
v. Girod, 4 How. 503. 

For the same reason a director cannot 
purchase the rolling stock at a judicial 
sale. He cannot represent the company 
in transactions with another company in 
which he is shareholder ; nor can the 
same persons act as agent of different 
companies in their mutual transactions : 
Morawetz on Private Corporations, sec. 
245 and cases cited. 

What one joint owner or corporator 
Could not do to bind the joint concern, 
he cannot do by a body acting as his 
agents. The three directors who were 
concerned in interest in the other compa- 
nies could not vote, advise and influence 
the making of the agreement of October 
1881, and the other directors were in- 
competent to make a contract beneficial 
to one or more of their own number. 

The fact that these three directors 
who had an interest in the subject-matter 
of the contract, constituted only a mi- 
nority of the Board, does not validate the 
action of the Board. In the well-con- 
sidered case of Cumberland Coal Co. v. 
Sherman, 30 Barb. 553, this subject was 
carefully considered and the following 
remarks are applicable: "Neither are 
the duties or the obligations of a director 
or trustee altered from the circumstance 
that he is one of a number of trustees, 
and that this circumstance diminishes 
his responsibility or relieves him from any 
incapacity to deal with the property of 
his cestui que trust. The same principle 



applies to him as one of a number as if 
he was acting as a sole trustee. 

In the Aberdeen Railway Co. v. 
Blakie, 1 Macqueen H. L. Cas. 461, 
it was held that it made no difference 
whelhcr the party whose act or contract 
is called in question is only one of a 
bodj of directors, not a sole trustee or 
manager. ' ' It was Mr. Blakie : s duty to 
give to his co-directors and through them 
to the company the full benetit of all the 
knowledge and skill which he could 
bring to bear on the subject. He was 
bound to assist them in getting the 
articles contracted for at the cheapest pos- 
sible rate, as far as related to the advice 
he should give them he put his interest 
in conflict with his duty, and whether ho 
was sole director or one of many can 
make no difference." 

Whether the American courts will 
hold as the House of Lords did in that 
case, that any contract by a railway com- 
pany with a firm in which a director 
was co-partner is void, may be doubted : 
Ashhurst's Appeal, 60 Penn. St. 290. 
The Rolling Stock Co. v. The R. Road, 
34 Ohio St. 465, holds such transactions 
voidable. If voidable, the right of the 
stockholders to do so is not affected, 
because individual directors and not the 
whole board were interested. Nor will 
the question depend on whether a suffi- 
cient number of directors not interested 
ratified the contract : see Koehler v. The 
Black River Fall Iron Co., 2 Black 720. 
The question is not without serious diffi- 
culties or embarrassments. But the 
necessity appears imperative, that inter- 
ested directors should withhold from 
taking any part in the action or deliber- 
ations of a board in regard to a subject 
in which they were personally interested 
with the other contracting parties. 

The view of the court is that the 
directors of the Metropolitan had it in 
their power to annul and modify the 
lease so as to release the Manhattan 
company from the payment of the 
guarantied dividend of ten per cent. 



FLAGG v. MANHATTAN EAILWAY CO. 



789 



on the stock of the lessor company 
without the assent of the stockholders, 
and to substitute a new relation which 
is best described as that of bailees to 
run that road in the interest of the three 
companies, without any interference by 
the directors of the Metropolitan. 

It is sustained on the ground that the 
contract to pay a dividend on the stock 
of the Metropolitan was with the corpora- 
tion and not with the stockholders, and 
that the directors, as the governing body, 
were competent to vary the contract to 
the extent of releasing the lessee com- 
pany from the absolute contract to pay, 
and to substitute a contingent dividend 
to be earned out of the road operated 
by the former lessees after appropriating 
the joint receipts of the two roads, first 
for the benefit of the stockholders of the 
New York company. 

This new arrangement should be de- 
scribed as a cancellation of the lease and 
substitution of a new contract by which 
the management of the Metropolitan 
was delegated to the Manhattan, allow- 
ing the Metropolitan to participate with 
the Manhattan in the eventual earnings 
of their own road. 

Does such an exercise of discretion 
necessarily arise from the fact that they 
are the governing body of a corporation. 
The powers of the board arc as varied as 
the subjects which they administer ; they 
are implied powers growing out of the 
relation of agency, and it is conceived 
that no powers are implied under the law 
of agency to authorize directors to change 
the status of the company from that of a 
leased road, with a guarantied dividend 
to preserve which the board were elected 
by the stockholders ; to such a radically 
different relation as the present one dis- 
closes, in which the dividends became 
dependent upon the contingency of their 
being earned, through the management 
of a third party selected by the directors 
to manage the road instead of them- 
selves. 

And in this view the expressions of 



Vice-Chancellor Kindersley, referred 
to by Justice Blackburn in Tat/lor v. 
The Chichester Railway Co., are pertinent. 
" When you speak of ultra vires of the 
company you mean one or other of two 
things, either that you cannot bind all the 
shareholders to submit to it, or it is ultra 
vires in this respect, that the legislature 
for instance having authorized you to 
make a railway you cannot go and make 
a harbor. But in the present case the 
latter question does not arise. The ques- 
tion is whether it is ultra vires as being 
beyond the power of the directors to 
bind all the shareholders." 

The conclusion does not necessarily 
seem to follow that because under the 
New York decisions, quoted in the opin- 
ion, the directors, and not the share- 
holders arc the governing body of a 
corporation, that the power of the direc- 
tors extends to create such a changed 
relation of the stockholders as in this 
case. And peculiarly so because the 
agreement required each certificate issued 
and reissued by the Metropolitan, to 
have the fact of the holder being entitled 
to a guarantied dividend to be put on 
the face of the certificate. 

The rule which controls the exercise 
of the power by the directors limit it to 
the objects they were appointed to carry 
out. The stockholders, complainants, 
had entered into a body, the fundamen • 
tal idea of which is that they had ac- 
quired a right to a fixed dividend guar- 
anteed by a lessee who had assumed the 
risks of the business, in consideration 
of certain advantages accruing to the 
lessees. The board of such a company 
has by implication entirely distinct pow- 
ers from the nature of the case, from one 
selected to conduct a company engaged 
in transportation. Their duties arc to 
protect the lessors, to see that the lessees 
comply with their engagements, and to 
enforce the rights of the lessors as to 
the property leased. 

Consideration might require the board 
in their discretion for the purpose of pro- 
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tecting the rights of their constituents to 
forego the payment of the instalments 
of dividends, in certain events to agree 
to a reduction or to foreclose, to re-enter 
and possess themselves of the property, 
and to resume their first business as car- 
riers, if in their judgment the interests 
of their constituents required it. 

It is difficult to specify the limits 
within which the courts will restrain 
their powers in protecting the rights 
of the lessors. But is it certain that 
those powers can be construed to en- 
able them to destroy or set aside the 
fundamental position of the associa- 
tion which they were the managers to 
preserve, any more than the stockholders 
could by the vote of a majority as 
against a dissentient stockholder ? Black 
v. Delaware $• R. Canal Co., 24 N. J. 



Eq. 455, in which case the lease of a rail- 
road by legislative authority was held 
such a radical change of the condition 
of the company as to be void against a 
single dissentient stockholder. The 
change in this case was equally great. 
Their powers in the present case are held 
to extend to enable them to release the 
payment of the dividend by the lessees 
without re-entering and retaking the 
leased estate, but leaving it in the hands 
of the lessees to apply the net earnings 
after the payment of taxes and coven- 
anted interest on bonds as a joint fund 
with that of the New York road, to the 
payment of a cumulative dividend of 
six per cent, to the New York road, 
leaving only a resulting interest for the 
Metropolitan in the business conducted 
by the Manhattan. 

Morton P. Henry. 



New York Court of Appeals. 
AUERBACH v. NEW YORK CENTRAL, Ac, RAILROAD COMPANY. 

Where it is expressed in terms upon a railway ticket that it is not good unless 
"used " on or before a certain day, a presentation of the ticket and its acceptance 
by the conductor before midnight of that day, although the journey is not completed 
until the next morning, will be held to be a compliance with the condition. 

Where a railway ticket binds the passenger to a continuous journey, he is not 
bound to commence his journey at the starting point named in the ticket, but may 
enter the train at any intermediate station on the route. 

Action by a passenger to recover damages for being ejected from, 
defendant's cars. The material facts of the case are as follows : 

The plaintiff being in St. Louis on the 21st of September 1877, 
purchased of the Ohio and Mississippi Railway Company a ticket 
for a passage from St. Louis, over the several railroads mentioned 
in coupons annexed to the ticket, to the city of New York. It was 
specified on the ticket that it was " good " for one continuous pas- 
sage to point named " in coupon attached ;" that in selling the 
ticket for passage over other roads, the company making the sale 
acted only as agent for such other roads and assumed no responsi- 
bility beyond its own line ; that the holder of the ticket agreed 



